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Abstract

The subject of crime, the ways of proving it, and punishing the criminal who
deprives the people of human welfare and safety is very significant subject. In fact,
no judicial system has been unaware of the legal pursuit of criminals in spite of
having access to the most advanced means of its era, and has not shown negligence
in this field, but it has faced negative and dire consequences.

Knowing the ways of proving crimes whether they are Capital punishments
(Hudud) or Discretionary punishments (Tazir), is very important for every judicial
branch, criminal courts and academic authorities of the world since it helps to
punish the wrongdoers and protect the people of human societies from their evil,
and also not to punish the innocent people (which constitutes the basis of objective
of Islamic Law).

In the first chapter of this thesis, | have discussed definition of crime, evidence,
Importance, conditions, and its historical expansion, and ended the chapter with
mentioning its types (which are categorized into what were agreed upon among
jurists and what were approved by some of them and disapproved by some others).
| organized my thesis in this way because no crime can be proven without
evidence, and every evidence must have its own reasonable and sound means, such
as confession, which is considered as the strongest evidence, testimony which is
one of the most reliable means of proving a crime, and the oath which can be the
best criterion of measuring a person’'s conscience in the absence of material
evidence. Thus, without such ways and means, the crime will not be proven and
the criminal will not be punished for his wrongdoing.

The aforementioned three ways (confession, testimony and oath) are considered
ways of proving crimes, which are agreed upon among the scholars. In the other
topics of the first chapter, | have talked about means of proving crimes, which are
approved by some of the jurists and disapproved by some others, such as the
knowledge of the judge, presumptions, ‘Qasamat’ (where 50 solemn oaths are
taken by claimants to prove punishable crime), Physiognomy, and lottery. Among
the mentioned evidences, the strongest means is the presumptions. In the second
chapter, the presumption, its elements and characteristics, the difference between
the presumption and other means of proof, the types of evidence in Sharia and law,
the validity of acting upon the presumption in Islamic jurisprudence are elaborated.
| wrapped up the second chapter with examples of modern and contemporary
evidences (fingerprints, DNA, medical examinations, audio recording, still and
moving images, lie detector, matching blood spots and sperm).

The third chapter of this thesis talks about the issues related to capital punishments
(Hudud) or Discretionary punishments (Tazir), and the ways of proving each of
them through the presumptions along with sayings of scholars, their reasons, and
(Rajih) preferred decision (Capital punishments (Hudud) or Discretionary
punishments (Tazir) are not proven by the presumptions).



Finally, I wrapped up the thesis with the conclusion, suggestions, the list of verses,
Hadiths, list of notable personalities, and references, with the help of Almighty
Allah, and kind cooperation, remarks and reviews of the esteemed Prof. Dr.
Misbahullah Abdul Bagi (May Allah protect him).
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