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All the jurists are bringing reasons for validity of this common-law. From among them, Qarafi brought
reason on husband and wife arguments on around the house issues and says that this verse is based
on custom settlement otherwise in case ifthere is any other reason’

Divorced women shall wait by themselves for three periods. it isunlawful for them, if they believein
Allah and the last day, 1o hide what he has created in their wombs, n which case their husbands
wolld have a better right to restore them should they desire reconciliation. and for them similar to
what is due from them with kindness. but men have a degree above them. allah is mighty and wise”

In this verse of paying of expenses are attached to common-aw.”

Alko the holly prophet of lslam with addressing to Henda wife of Abu Sufyan said: [take based on
your need and needs of your children).

Also there are different judicial regulation that proves the common-aw: the habit even common or
specific was proved by judicial orders.”
Change of decreeswill ot be ignored by change of time.”

Second topic: rm and condition of common-law: in this section, we will discuss about term and
mndition of custom according to religious law and legislation status. The third topic is about the
walues of custom according to religious law and canon which include the following discussions: )
custom of wording and act, which according to strict lawful and opinions of lslamic jurists the
imitation and compasses of wording and practical custom was identified. ¥) Stuation and position of
custom in implement of law, dhange of decree based an aistom with change of custom included the
following issues:

Custom for implementation of law or rule of law
Y. Change of decree based on custom with change of common-aw

£* section: sbout the implemertation of custom according to law of Afghanistan and its role in penal
law included the following items:

Y. mplementation of custom acording to civil and penal law

Y. implementation of custom according to private and commercial law
Role of custom in criminal law with the same result and with some proposals the door was
dosed.

. Qarafl, Affrog Book ¥ page Y£4,
. Spra Bagara, ayat ¥ A,
. Hemada, mamiage law, |Islamic jurksprudence page Y.
. Sahih Bokhari, H Sh, Y711, Neshabori, Almasnad Sahib-ul-Mukhtasar, Benagil Adil ela Rasool Allak
HSH, YW1 E,
:- Mujalat ol Ahkam, article (™).
. Lejna Makonata Men Edate Ulema and Fogaha, fel Khelafaul Osmanda, Mujalatol Ahkam Adilla, artice 79
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Précis
Ay G g A g AT g il gy e kel Bl gheall g btasl]
iy
If | want to express precisely the “validation and rule of custom in Islamic laws of Afghanistan® | can

sy that this discussion will conclude preamble, introduction, preface and four conclusion sections
dong with proposal.

In preface, some primary issues will be discussed which areincluded the following objects:

Y. Understanding of Islamic judidal including ofitsitems
Y. Importance of custom and needs of jurist or lawyer toits rule and validity
Y. Law and legislation of Afghanistan and common-law

Frst section, has of this law discussed on this subjects comprehensively which concluded the
following debates:

Y. Meaning of common-law, religious law and legislation

Y. in word, Custom means obeying step by step, quietness, and in idiomatic term means that
every speeches or adions that comes to mind of most of people, and safe ard sound
conscious accept, and religious-law never reject it forever, in word, religious law means
emersion, eqploration and explanation and also used as a way that people are commuting on
for getting water and or used as customs and traditions. In terms of expression, it was used
two common and spedal meanings. According to religious-law, it means all law and
regulations that are identified by God which has been explained in believe and adions
sections. Acocording to special meaning, it is used only for some implementable code of laws.

Based on criteria and standards, law has two kinds of definition:

Y. Essence definition: is some straight and sensible regulation were considered for lay down by
frial jury for social security and rights ofindividuals which will be implemented forcefully.

T. Modal definition: i ncluding of enactments of both upper and lower houses and ratifications
of president.

Second topic, kinds of common-law: in this section, the custom was divided to different sections
among the people ncluding of wording statements and act or practice, common and specific, dght
and wrong, udicial and income.

Third topic, difference between custom and it's same expressions. I this topic, the existing of
difference among custom and habits, custom and consensus, and custom and practice or acts will be
discussed. At the end, reaction of Islam against common-lews will be discussed.

In the second discussion, we will discuss on terms and conditions of validity which include the
following topics: first topic, preferable common-aw: in this topic | will prove the legitimation of
custom based on judicial order, hadith and Quranic verses,

Accept the easing, order with fine jurisprudence, and avoid theignorant .

', Y. Sora Araf, verse 114,
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